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The “Drivers” of Water Policy in Alabama
• It is clear that water will be the natural resources, science, engineering, 

and policy issue of the 21st century.
• The habits of a profligate past are colliding with ecological and economic 

limits (recurring drought, megaregions, and tri-state “water wars’). 
• Overarching institutional framework and legal regime that treats water as 

a limitless resource East of the Mississippi River-myth of abundance is 
firmly entrenched and leading to “contested waterscapes.”  

• Water flows uphill toward money.
• You pay for water projects with someone else’s money.



Drought

The historically low river levels of 2005-2007 have demonstrated that
the Southeastern United States is vulnerable to water shortages
resulting from extended drought, overuse, and water policies and
water management plans that are not adequate to accommodate
future levels of population growth. 



USGS: Urban Areas in the Southeastern U.S. 
Will Double in Size By 2060-Where Will We Get the 

Water? 



Increase in Water Wars Among States Expected

On March 30, 2016, at the 
American Bar Association, 
Section of Environment, 
Energy, and Resources’ 34th

Water Law Conference, in 
Austin, TX, the Nation’s leading 
environmental lawyer, DOJ 
Assistant Attorney General for 
Environment and Natural 
Resources, John Cruden, stated 
that SCOTUS is seeing an 
unprecedented number of 
original jurisdiction cases and 
that trend is likely to continue!





Irwin’s Dam

Phillips’ Land

South Fork, Poor 
Man’s Creek

Irwin’s 
Diggings

Irwin v. Phillips 
(1855)



POLICY OPTIONS AND RECOMMENDATIONS ON PAGES 3 
AND 4 OF AWAWG REPORT



Alabama Water MAP Process



Focus Area Panels (FAPs)

Purpose of FAPs

 To bring partners together to discuss difficult issues.

 To develop written reports for the AWAWG addressing specific 
questions and issues.

 To meet within a short time frame (≈ 12 months).

 Process and partners approved through Governor’s Office.



Stakeholder Outreach

Purpose of Stakeholder Outreach Track

1. To inform and educate the public as to the need for 
and progress of water management planning.

2. To solicit input into the process.

3. Tools could include AWAWG website, symposia, 
surveys, workshops, social media, meetings with 
stakeholders.

4. Coordination with Permanent Joint Legislative 
Committee, AWRC, AEMC, Governor’s Office.



Where Are We Now ?

April 5, 2016



Riparian and Other Legal Issues Focus Area Panel-
Goals

• To prepare a comprehensive report for the Alabama Water Agencies 
Working Group (AWAWG) and the Governor’s Office on the 
significant riparian rights issues and other water law and policy 
issues in the State. The report will document: 1) where we’ve been--
the origin of the riparian rights paradigm and legal regime; 2) where 
we are--analysis of the  1993 Alabama Water Resources Act (Act) 
and current state of water law and policy in the state; and 3) where 
we’re going---water policy and law for the 21st century in Alabama;

• To deliberate whether changes are needed in the Act to accommodate 
current conditions and what model should be used in making any 
necessary changes; and

• To create a substantive and procedural framework for integrating 
changes, if any are recommended and needed, into Alabama water 
policy and law and the statewide water management plan.





• Electric Utility- Tom Casey, Balch & Bingham LLP, Alabama 
Power

• Electric Utility- Arthur Brunson, PowerSouth
• Manufacturing- Ron Farley, Burr & Forman LLP, 

Manufacture Alabama
• Forestry- Scott Rouse, Alabama Forestry Commission and 

Tom Saunders, Alabama Forestry Association
• Coal- Milton McCarthy, Alabama Surface Mining 

Commission
• Business- Trevor Parrish, Business Council of Alabama
• Agriculture- Sid Belcher, ALFA
• Academic/Research- Heather Elliott, University of Alabama 

School of Law
• Water Utility- Robert Sasser, Sasser, Sefton & Brown, PC
• Environmental NGO- Mitch Reid, Alabama Rivers Alliance
• Conservation NGO- Kellyn Garrison, The Nature 

Conservancy
• Legal NGO- Gil Rogers, Southern Environmental Law Center
• Municipalities- Jeff McLaughlin, McLaughlin & Edmondson, 

LLC, for the League of Municipalities (delegated by Lori 
Lein)

• Economic Development Issues- Joel Kuehnert (with Dave 
Stewart), Bradley Arant Boult Cummings LLP

• Environmental Law Firm- Rebecca Pritchett, Pritchett 
Environmental & Property Law LLC

• Alabama Rural Water Association- Mike Cole, Wilmer & Lee
• Attorney General Office-Ward Beeson, AG Office
• Real Estate Law-Jesse Evans, Rumberger, Kirk and Caldwell

Riparian and Other Legal Issues FAP Members (20)



Riparian and Other Legal Issues FAP Reporting 
Committee

• Dr. Bennett Bearden, FAP Chair, Special Counsel to the 
Governor on Water Law and Policy

• Seth Newton, Reporter and FAP Vice Chair, Geological 
Survey of Alabama

• Tom Casey, Balch & Bingham LLP, Alabama Power
• Heather Elliott, University of Alabama School of Law
• Ron Farley, Burr & Forman LLP, Manufacture Alabama
• Trevor Parrish, Business Council of Alabama
• Sid Belcher,  ALFA
• Mitch Reid, Alabama Rivers Alliance
• Gil Rogers, Southern Environmental Law Center
• Jesse Evans, Rumberger, Kirk and Caldwell, Home Builders 

Association of Alabama



Water Diplomacy: Building Consensus, Resolving
Conflict with an Interdisciplinary Negotiation 

Approach



“Water Diplomacy: Managing the Science, Policy 
and Politics of Water Networks through 

Negotiation”

“Water conflicts occur when natural, societal, and political
forces interact. Together, these interactions generate what 
we call water networks. As population growth, economic
development and climate change impose pressures on
finite water resources, management of these water
networks becomes crucial. Science alone is not sufficient;
nor can policy-making that does not take science into
account yield sustainable management solutions. Rather, 
sustainable solutions may only be found through a 
diplomatic or negotiated approach that simultaneously 
takes science, policy, and politics into account.”



Water Diplomacy

• Provides forward-thinking 
institutions, organizations and 
governments with 
constructive resolution of 
emerging environmental 
challenges at the intersection 
of water law and policy;  and

• Emphasizes strategic 
counseling, crisis 
management, mediation, 
creative dispute resolution 
and enhanced relations with 
stakeholders and community 
groups.



Issues
1. Are existing surface water and groundwater laws and regulations in Alabama adequate? Given the 

passage of time, changes in circumstances, new case law and Attorney General’s Opinions since the 
Act was enacted in 1993, are there changes in the Act needed to accommodate current conditions? 

2. If changes in the Act are needed, what are they and what model (Regulated Riparian Model Water 
Code, etc.), if any, should be followed in making any necessary changes?

3. The federal government appears to be moving into the water quantity are—an area traditionally 
addressed by states. How should Alabama respond?

4. Water quantity and water quality are closely connected. How should this connection be better 
emphasized at the State level?

5. Are the Critical Use Study and Capacity Stress Area designation provisions of the Act (Ala. Code sec. 
9-10B-21 and sec. 9-10B-22) adequate as an alternative to a formal water withdrawal permitting 
system or should they be enhanced?

6. What is the applicability, if any, of laws and policies of surrounding states for potential consideration 
in Alabama?

7. Is there a need for enhancements to enforcement mechanisms for the Alabama Water Use Reporting 
Program?

8. What are the appropriate mechanisms for local and regional inputs into state agency planning and a 
review of other existing statutory authorities pertaining to water planning activities (i.e. Watershed 
Management Authorities, Resource Conservation & Development Districts, Regional Planning 
Agencies, Conservancy Districts, Irrigation Districts, etc.)?

9. What programs and processes should be used for stakeholder review, education, and input into any 
proposed recommendations for statutory or regulatory changes?

10. How should the data derived from the statewide water resources assessments of surface water, 
groundwater, baseflows, and instream flows be used to guide and inform any proposed statutory or 
regulatory changes in Alabama water law and policy?

11. Most if not all states other than Alabama, have a Safe Dam program which evaluates the risk and 
safety of dams within the state. What actions are needed, if any, to address this risk?



Farm A

Farm BFarm A has riparian 
access but Farm B does 
not. Most farms don’t have 
riparian access. 

Reservoir operators often have easements along the 
reservoirs so no farms have riparian rights



Farm A

Farm BFarm A might charge a one 
time or on-going fee in 
return for access for farm B 

Reservoir operators would be allowed to set fee 
or sell water. 

Farm C

Municipality





Farm A

Relaxation of Riparian 
Access might also allow 
improved use of ground 
water 

Municipal Well 
Cone of 
Depression 

Farm B



Farm A

Relaxation of Riparian 
Access might also allow 
improved use of ground 
water 

Municipal Well 
Cone of 
Depression 

Farm B
New Well



Farm A

Relaxation  might also allow 
improved use of ground 
water 

Municipal Well 
Cone of 
Depression 

Farm B
New Well

Farm B
New Well







Regulated Riparian Model Water Code



Riparian and Other Legal Issues FAP Significant Dates 

• Initial meeting and briefing by AWAWG-September 30, 2015 
(ADECA-OWR, Montgomery, AL)

• Regular FAP meetings on November 12, 2015 (Bryant Conference 
Center, Tuscaloosa, AL); December 17, 2015 (Balch Bingham Law 
Firm, Birmingham, AL); January 28, 2016 (The University of 
Alabama School of Law, Tuscaloosa, AL); and February 17, 2016, 
(Alabama Department of Agriculture and Industries, Montgomery, 
AL)

• Final meeting on March 24, 2016 (The University of Alabama School 
of Law, Tuscaloosa, AL)

• Reporting Committee meeting May 6, 2016 with DRAFT reports.
• Goal: Delivery of Final Report to AWAWG Chair by July 1, 2016



Thank You!
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